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INTRODUCTION

[1] Gordon A. Denford (the “Appellant”) appeals a decision issued by the 2009 Property Assessment Review Panel (the
“Review Panel”) concerning his property situated at 617 Senanus Drive in the District of Central Saanich (the “property”).
The Review Panel confirmed the Assessor’s original valuation and “split-classification” decision and thus, as matters now
stand, the property’s assessment is as follows:

Land:

TOTAL

Class 1 — Residential $ 1,209,000

Class 9 — Farm $ 3,537

Improvements: Class 1 — Residential $ 2,713,000
$ 3,925,537
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[2] Although there are many contentious issues in this appeal, the fundamental disputes between the parties concern,
first, the correct classification of the property, second, whether the property has been “equitably” classified and, third,
whether the property has been correctly valued. As will be seen, the Assessor says that the Review Panel’'s decision
should be confirmed whereas the Appellant says that the entire land component should be classified as “farm” land and,
failing a favourable reclassification decision, that the total assessed value for the property is too high.

[3] In accordance with the Board’s August 20th, 2009 order, | am adjudicating this appeal based solely on the parties’
written submissions. | have before me the Appellant’s initial and reply submissions as well as the Assessor’s submission.
The Assessor, in addition, filed a “surrebuttal” to which the Appellant has taken objection. | shall first address this
objection before turning to the substantive issues raised by this appeal.

PRELIMINARY OBJECTION REGARDING THE ASSESSOR'S “SURREBUTTAL”

[4] The Board’s August 20th, 2009 order set out a submission cycle (with fixed dates) whereby the Appellant would file an
initial submission to be followed by the Assessor’s submission and then, finally, the Appellant’s reply submission. By
order dated October 22nd, 2009, the Board, at the behest of the parties, modified the submission filing dates but did not
alter the submission cycle format, namely, Appellant — Assessor — Appellant. The Board’s October 22nd order included
the following notice (in boldface): “The Board member(s) deciding the appeal may refuse to admit the submissions
if they are not produced by the dates in this Order.”

[5] Notwithstanding the above notice — and in the absence of having obtained leave to do so — on February 10th, 2010 the
Assessor filed (by e-mail) what she described as a “surrebuttal”. This document was filed on the principal basis that
several points raised in the Appellant’s reply submission constituted new evidence or arguments that, presumably, the
Assessor believes should have been set out in the Appellant’s initial submission. As previously noted, the Appellant says
that the Board should not consider the Assessor’s “surrebuttal” since it represents a contravention of the Board’s October
22nd order. | agree.

[6] The Assessor filed the “surrebuttal” without the benefit of an enabling Board order and in the face of clear notice that
late submissions may not be admissible. The Assessor’s position is that, at least in part, the Appellant’s reply submission
contains “new evidence”. However, to the extent that the reply does contain material that was not contained in the
Appellant’s initial submission, or is otherwise not evidence that simply responds to the evidence and argument contained
in the Assessor’s submission, those portions of the Appellant’s reply will simply be disregarded. Both the Board’'s August
20th and October 22nd, 2009 orders put the Appellant on notice that the reply submission is “NOT an opportunity for the
Appellant to present more submissions to expand on [his] case” and that such submissions “should have been produced
earlier in accordance with the Order above” (CAPITALIZATION and underlining in original text).

[7] Accordingly, the Assessor’s “surrebuttal” dated and filed February 10th, 2009 is not admissible in these appeal
proceedings and thus does not form part of the record before me.

[8] In his February 11th, 2009 letter objecting to the “surrebuttal”’, counsel for the Appellant submitted “that our client
should be compensated for its costs in dealing with the failure of the BC Assessment Authority to comply with the October
22, 2009 Board Order”. Although the Board has the authority to award costs (Assessment Act, section 60), this power is
“subject to the regulations”. Section 74(2)(u) of the Assessment Act provides for Board rules of practice and procedure to
be promulgated by regulation. The Board’s “Rules of Practice and Procedure” authorize the Board to order one party to
pay another party’s costs (Rule 18(4)(n)) and Rule 21 specifically deals with cost orders where a party has engaged in
conduct that is frivolous, vexatious, egregious or otherwise an abuse of process. In this instance, | do not find that the
Assessor’s conduct can be so characterized.

[9] Clearly, the preferable course of action would have been for the Assessor to seek the Board’s leave to file a further
submission rather than simply proceeding unilaterally. In the face of such unilateral action, | do not doubt that the
Appellant’s counsel felt compelled to respond in some fashion. However, the Appellant’s reply was rather cursory and
does not strike me as being the fruit of an extended labour. The Board did not invite the Assessor to reply to the
Appellant’s application for costs. Allin all, | think it best to simply admonish the Assessor, remind the Assessor that
unsolicited submissions are not welcome and point out that, in a future case, the Board may well decide that a costs order
should be made in similar circumstances.

[10] I now turn to the substantive issues raised by this appeal.
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THE PROPERTY

[11] The property consists of either a 3.87-acre (Appellant) or 3.79-acre (Assessor; although in some sections of her
submissions the Assessor also describes the property as being 3.87 acres) oceanfront land parcel that is improved by a
home that was originally built in 1987 and was renovated during that last five years. The Assessor says that the home is
6,000 square feet while the Appellant says the home is 4,500 square feet. There home has an attached garage and there
is a boathouse at the foreshore. The property is wholly outside the provincial Agricultural Land Reserve (“ALR”) and is
zoned as a “Rural Estate” (R-3). The property cannot be subdivided under the present zoning designation.

[12] The property is very heavily treed and slopes south from Senanus Road to a 30-foot oceanfront bank above Saanich
Inlet. The home is sited at the southern boundary of the property near the bank. The lot is essentially a rectangle at the

northern portion of the property that is adjoined by a “pie-shaped” segment (the widest portion at the ocean cliff) that lies

at the southern end of the property to the west of the northern rectangle.

[13] In addition to its use as a residential oceanfront acreage property, it is the site of a small nursery operation. In his
original application to secure “farm” status (see Assessment Act, section 23) filed January 4th, 2006, the Appellant
estimated that he would achieve $3,000 to $4,000 for the production year ending October 31st, 2006. The Appellant’s
Income Statement filed November 28th, 2007 reported $5,862.50 in gross sales for the 12-month period ending October
31st, 2007. Although I do not have any information regarding the total gross sales for the 12-month period ending
October 31st, 2008, the “farm production year” for purposes of this appeal, in the absence of any evidence regarding
significant expansion of the farm operation from 2007 to 2008 (the evidence appears to be that there was no such
expansion over this period), | am assuming that the total gross sales for the 2008 production year were in the same
neighbourhood as in 2007.

[14] The property improvements are currently assessed at $2.713 million and the Appellant states in his submission, and
notwithstanding section 57(1)(b) of the Assessment Act that mandates the Board to consider the combined value of both
land and improvements in any valuation appeal, that he “is not appealing the value ascribed to the buildings and
improvements” (underlining in original text). Thus, it seems clear that the Appellant’s farm operation is what might be
called a “hobby farm” rather than a commercial farming operation.

[15] There is, of course, nothing inappropriate about property owners conducting small farming operations in order to
secure the very favourable property tax status that flows from “farm” classification (see Van Kerkoerle v. Area 04, 2001
PAABBC 20015336), however, in order to obtain farm status, the property must meet all of the applicable provisions of the
Standards for the Classification of Land as a Farm regulation (B.C. Reg. 411/95 — the “Farm Classification Regulation”).
The issue in this appeal is whether the Appellant’s land wholly qualifies for “farm” status (the Appellant’s position) or, as is
asserted by the Assessor, only about 53% of the land parcel so qualifies.

[16] The Appellant’s argument regarding the farm classification issue is essentially twofold. First, the Appellant says that
as a matter of evidence and regulatory interpretation, 60% of the entire land component of his property should be
classified as a “farm”. Second, the Appellant says that regardless of what the correct “split classification” as between
“farm” (currently 53%) and “residential” (currently 47%) land might be, the entire land parcel should be classified as a
“farm” — at least for the 2009 roll year — in order to create an “equitable” result as between the Appellant and several of his
near neighbours. | now turn to these two issues.

WHAT PORTION OF THE LAND QUALIFIES FOR “FARM” STATUS?

[17] Although the property is a single lot (known as “Lot A"), the Appellant has notionally divided the property into two
sections identified in his material as “Area A” and “Area B” — the latter area is a rectangular shaped section at the
northernmost portion of the property; the former is an irregularly shaped portion that constitutes the balance of the
property and includes the residence and ocean cliff perimeter.

[18] The Appellant says that Area A is predominantly used for farming activity and that “the area subject to primary
farming activity and including the dwelling totals 101,162 square feet in size and comprises approximately 60% of the total
area” (Appellant’'s January 8th, 2010 submission, p. 3). Area B is heavily wooded and is bisected by an access road
about in the middle of the land area and running north to south (Senanus Road runs east-west at the property’s northern
boundary). The Appellant concedes “Area B on Lot A is not used for farming purposes except for the road access
bisecting Area B which is used to access the nursery operations and dwelling” (Appellant’s January 8th, 2010 submission,
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p. 3). The Appellant says that the access road covers about 5,000 square feet and that the remainder of Area B
constitutes about 34% of the property’s total land area.

[19] The Prescribed Classes of Property Regulation (B.C. Reg. 438/81; the “Property Classification Regulation”) currently
establishes eight separate property classifications including “residential” (Class 1) and “farm” (Class 9). The “farm”
classification is typically very beneficial to a property owner since “farm” land is not valued at its fair market value for
property taxation purposes but, rather, is valued in accordance with schedules appended to the Land Values for Farm
Land Regulation (B.C. Reg. 276/84). The difference between market values and scheduled values can be dramatic — for
example, in this case, and using the Assessor’s area estimate simply for purposes of illustration, the 47% land area
classified as “residential” is valued at $1,209,000 whereas the 53% “farm” land portion is valued at only $3,537 (or less
than 3/10ths of 1% of the “residential” land value).

[20] Given the nature of the property valuation and taxation regime, it is perhaps not surprising that section 23 of the
Assessment Act places the burden on farmers to apply for “farm” status. By section 23(2) “the assessor must classify as
a farm any land, or any part of a parcel of land, that meets the [prescribed standards]’. The prescribed standards are set
out in the Farm Classification Regulation. Subsections 4(1) and (2) of this regulation states:

4. (1) Unless this regulation provides otherwise, the assessor must classify as farm all or part of a parcel of
land used for

(a) primary agricultural production,

(b) a farmer’s dwelling, or

(c) the training and boarding of horses when operated in conjunction with horse rearing.

(2) Land will only be classed as farm where part of a parcel or parcels of land are
(a) necessary to the farm, and
(b) predominantly used for primary agricultural production.

[21] The Appellant says that if the land is to be split as between “farm” and “residential” classifications (see Property
Classification Regulation, section 10), the “farm” component should be 60% rather than, as matters now stand, 53% of the
total land area (Appellant’'s January 8th, 2010 submission, paras. 15 — 17). In his reply submission filed February 5th,
2010, the Appellant says that 62.5% of the total land area should be classified as “farm” land (para. 5).

[22] The Assessor conducted a site inspection on July 14th, 2009 and both the Appellant and the Assessor agree that not
all of the land was being used for farm purposes during the 12-month period ending October 31st, 2008 (the relevant
period for the 2009 assessment roll). However, the Assessor says that the Appellant’s farm area calculation includes
bedding areas that were not prepared and/or planted as of October 31st, 2008 and thus can only be taken into account for
the 2010 roll year.

[23] Unfortunately, the material before me does not allow me to make an affirmative finding regarding the precise area
that qualifies for “farm” status. Both the Appellant and the Assessor simply assert that a particular proportion of the land
should be given farm status but neither party has provided any detailed survey evidence that would permit me to
determine what proportion of the land area actually qualifies for farm status. Since this conflict in the evidence cannot be
resolved without hearing further evidence, | am not, at this point, making any affirmative finding regarding this issue. As
will be seen, at least for this roll year, the point is moot in light of my conclusion regarding the Appellant’s “equity”
argument.

HAS THE APPELLANT'S LAND BEEN “EQUITABLY” ASSESSED?

[24] The Appellant says that even though the entire land area is not being farmed, it should nonetheless be wholly
classified as “farm” land since a split classification for the 2009 roll year is “inequitable”. The Appellant identified four
nearby properties, all located on Senanus Drive, where the entire land area has been classified as “farm” land for the
2009 roll year. The Appellant notes that only his property and another nearby Senanus Drive property were given “split
classifications” on the 2009 assessment roll. The Appellant's argument on this point is set out, below:

The [Assessor] has elected not to impose a split classification upon [four Senanus Drive properties] for the
2009 assessment year. The Appellant has established evidence that only a minimal area on each property
is in use for agricultural production purposes. These properties are in the same neighbourhood, same
municipality and subject to similar use for farming activity as [the Appellant’s property]. It is fundamentally
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inequitable that a split classification be imposed on [the Appellant’s property] when it is not imposed on [the
four other Senanus Drive properties].

(January 8th, 2010 submission, para. 22)

[25] The Assessor, for her part, agrees that only six properties on Senanus Drive were classified, either in whole or part,
as “farm” land on the 2009 assessment roll. She acknowledges that only two properties (including the Appellant’s
property) were given a “split classification” as between “farm” and “residential” and that the four other properties were
wholly classified as farms. The Appellant, in his affidavit sworn on January 3rd and filed on January 11th, 2010, avers
that since July 1st, 2008 there has only been limited chicken farming operations on each of the four farms with the
chickens being penned in coops and not ranging free in order to protect them from racoons and other predators. The
Assessor has not challenged the Appellant’s evidence on this point. Since only a limited portion of the entire land area of
these four farms is truly dedicated to farm production, it seemingly follows that the land classification for these properties
should have been split as between “farm” and “residential” (and perhaps with a much greater share of the land being
classified as “residential” rather than “farm”).

[26] The Assessor apparently agrees that at least three of these four “farm” properties were incorrectly classified for the
2009 roll year but says that this error will be corrected on the 2010 assessment roll;

Of the six properties on Senanus Dr. affected by farm class for the 2009 Assessment Roll, 4 properties are
wholly in farm class and 2 properties are split class between farm and residential, one of which is the
Subject property. After each of the properties was reviewed, it was found that the two split classed
properties were correctly valued and classified and 3 of the 4 properties, which were wholly in farm, needed
further review. Subsequent to information received by the Assessor, it was found that income was
insufficient to maintain farm class for 2010. Three of the wholly classified as farm properties have been
declassified for 2010. The remaining one property which is wholly in farm for 2009 was found to be
correctly classified for 2010. It is the Assessor’s opinion that the Appellant’s concerns regarding the equity
of farm class on Senanus Dr. has [sic] been resolved by the 2010 Assessment Roll.

[27] With respect to the last point made by the Assessor in the above-quoted extract, the Appellant says that even if it
could be said that the Appellant’s concerns about equity will be addressed in 2010 through a series of declassification
decisions, the inequity remains in place for the 2009 assessment year.

[28] As | previously observed, the impact of “farm” classification on value determination for taxation purposes is significant
since “farm” land is valued at scheduled rates rather than at fair market value. The Appellant has provided evidence —
and the Assessor has not affirmatively contradicted this evidence — that four of his nearby neighbours have had their
lands wholly classified as “farm” land even though, in each case, farming activity (chickens held in chicken coops) only
occupies a comparatively small portion of the total land area.

[29] The Board is mandated by section 57(1)(a) to assess whether a particular property’s assessment is accurate and
derived from a consistent methodology utilized within the relevant municipality or rural area. This is the source of the
Board'’s so-called “equity” jurisdiction. A property may be “inequitably” assessed if its value or classification is
“inequitable” when compared to similar properties within the same municipality or rural area. With respect to the question
of equity in classification decisions, the Board made the following observations in Area 19 v. Stewart (PAAB Decision No.
20002887) (at page 5):

...the [Assessment] Act [through the classification system] specifically authorizes discrimination between
properties having different actual uses [and] authorizes municipalities and rural areas to assign different
rates of taxation to each different class of property. That is, those Acts specifically authorize discrimination
in the treatment of taxpayers based on classification. If the Assessor had no duty to be equitable in the
assignment of properties to classes, properties having like uses could be placed in different classes. In
that event, properties having like uses would be taxed at different rates. That is, owners of properties
having the same actual use would be treated unequally; there would be discrimination between taxpayers
within the same class of use. Therefore, the direct effect of a failure to apply a consistent set of criteria to
classification, is discrimination in taxation. A power to discriminate must be expressly authorized. The
Board was not directed to any provision of the Assessment Act that expressly, or even impliedly, authorizes
discrimination between taxpayers within the same class of actual use.
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The Board finds that assessors are obliged to ensure that properties are classified on a consistent basis
within each municipality or rural area.

(see also, Pugh et al. v. Area 01, 2009 PAABBC 20090216, at para. 54, stated case appeal dismissed:
Lowan v. British Columbia (Assessor of Area #01 — Capital) 2010 BCSC 194)

[30] Similarly, in C & C Holdings Inc. v. Assessor of Area #04 (Nanaimo-Cowichan), 2003 BCSC 230, Justice Pitfield of
the B.C. Supreme Court stated (at para. 27): “Since classification affects the determination of actual value and, therefore,
the amount of the assessment which is defined as the valuation of property for taxation purposes, s. 57 [of the
Assessment Act] must be construed to require the Board to ensure consistency of classification within a municipality or
rural area.”

[31] This is not a case, such as Nicholls v. Area 15 (2006 PAABBC 20061685), where a property owner whose property
clearly did not qualify for even partial farm status, nonetheless asserted an equitable right to farm status since other
allegedly non-qualifying properties had been erroneously granted farm status. The Assessor concedes the Appellant is a
bona fide farmer but also argues that not all of his land is being used for farm purposes. The Appellant does not dispute
this latter assertion (although he does say that he is farming more land than he has been given credit for). However, the
Appellant also says that his similarly situated neighbours are receiving farm status for all of their lands. The Appellant
says this state of affairs is inequitable.

[32] The relative impact of obtaining “farm” status for all, rather than simply for a portion, of the land is highlighted in the
following table (these data are taken from the Assessor’s “Property Record Cards” appended as Exhibit “E” to the
Appellant’s affidavit):

Property Address Percentage of Land in Land Area 2009 Assessed Assessed
Farm Class (2009) (Acres) Value (Land) value/Acre

617 Senanus Drive 53% 3.87 $1,212,537 $313,317
(Appellant’s Property)

629 Senanus Drive 100% 2.00 $3,520 $1,760
630 Senanus Drive 100% 4.00 $2,010 $502
651 Senanus Drive 100% 2.90 $5,104 $1,760
675 Senanus Drive 100% 3.70 $6,512 $1,760

[33] The net effect of the Assessor’s decision to leave several of the Appellant’s neighbours within farm class for the 2009
roll year, is to impose a much greater property tax burden on the Appellant for 2009 than is being imposed on those
neighbours. It may be fair to say, as the Board observed in Pugh, supra (at paras. 55 — 56), that granting “farm” status to
a property that does not fully qualify for “farm” status creates an element of unfairness within the property taxation scheme
since the differential tax burden is shifted to the fully residential property owners within the municipality. On the other
hand, “equity” is determined within a class of comparable properties and, in this case, the parties have defined the
appropriate class to be the six hobby farms along Senanus Drive. In my judgment, the Assessor has not acted
consistently in the classification of these properties. As Justice Pitfield stated in C & C Holdings Inc. v. Assessor Area
#04-Nanaimo-Cowichan, 2003 BCSC 230 (at para. 17): “It is an accepted principle of property taxation that taxing
authorities must deal even-handedly with all taxpayers in a municipality or rural area and that all taxpayers within a class
be treated in the same way.”

[34] The Assessor has known, for quite some time, about the Appellant’s concerns vis-a-vis his neighbours’ farm
classifications. The Assessor could have issued a supplementary roll for the 2009 assessment year correcting the
erroneous classifications for the neighbouring hobby farms that were, apparently in error, wholly classified as “farms” (see
Assessment Act, section 12). However, the Assessor chose not to do so; instead, the Assessor decided to let the error
stand for 2009 and correct it on the 2010 assessment roll. In order to be consistent, the Appellant, it seems to me, should
have also received the benefit of this dispensation. | propose to make the enabling order in favour of the Appellant for the
2009 roll year.

[35] | suppose, in order to achieve maximum consistency, the sixth property that was given a “split classification” should
also be reclassified to full “farm” status on the 2009 assessment roll, however, that owner did not appeal their assessment
and the proper classification of that property is not before me in this appeal. | adopt the comments of my colleague,
Board Member Bridal, in Broadway Properties et al. v. Area 09 (2009 PAABBC 20090187) (at para. 67): “l agree
with Bramalea and Apex Self Storage that where a decision will lead to inequity in any alternative, then it is

6
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preferable to pursue equity for the property under appeal rather than the properties not under appeal. In doing
so, Bramalea states that ‘the Board will have done what it can, in the light of its limited powers; it will have

enforced the rights of the taxpayer before it™.

THE FAIR MARKET VALUE ISSUE

[36] The Appellant’s principal position was that the entire land component of the property should be classified as “farm”
land. Solely on equitable grounds, and only for the purposes of the 2009 assessment roll, | agree that the entire land
component should be classified as “farm” land. That being the case, the parties’ dispute regarding the appropriate “split”
as between “residential” and “farm” class is moot for this roll year.

[37] The Appellant accepts that the current valuation of the property improvements, namely, $2,713,000, is accurate.
However, in the event that he was unsuccessful in having the land classified wholly with the “farm” classification, the
Appellant advanced an alternative argument regarding the correct value (and proper valuation methodology) of the
“residential” portion of the total land area.

[38] The “residential” land component is currently assessed at $1,209,000 whereas the Appellant says that this
component should have been valued at the much lower figure of $385,000. However, the entire land component
valuation issue is now moot since all of the land will be valued in accordance with the scheduled rates set out in the Land
Values for Farm Land Regulation. Therefore, | see no reason to explore this issue further. Any comments that | might
make regarding the valuation of the “residential” component would be obiter dicta and, equally importantly, would not
necessarily have any probative value regarding the value to be ascribed to any residential land component for purposes of
the 2010 roll year. The courts generally do not render legal judgments when there is no longer a live issue to be
adjudicated. | believe that is a sensible policy to adopt in the administrative decision-making context.

ORDER

[39] The Board varies the decision of the 2009 Property Assessment Review Panel in this matter so that the Appellant’s
land is wholly classified as “farm” land (Class 9) and its value for assessment and property taxation purposes shall be
determined in accordance with the provisions of the Land Values for Farm Land Regulation. The value attributed to
property improvements remains unchanged at $2,713,000. If the parties are unable, within 30 days after the
publication of this decision, to agree on land value, the Board will retain jurisdiction to determine that matter.

Decision and Order
http://www.assessmentappeal.bc.ca/decisions/dfull/dec 2006-01-00063 20061637.asp?PrinterFriendly=yes
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617 Senanus Drive, District of Central Saanich
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Submissions By: Gordon Denford, for the Appellant

Rick McMahon and Diane McWilliams, for the Respondent

INTRODUCTION

[1] The appeal is from the decision of the 2006 Property Assessment Review Panel (the Review Panel). The Review
Panel determined the assessed value of the land at $2,126,000 and improvements at $2,298,000 for a total assessed
value of $4,424,000.

[2] The Appellant is the owner of an oceanfront residential property located at 617 Senanus Drive in the District of Central
Saanich on Vancouver Island, BC (the Property). He contends that the assessed value of the improvements are too high
and should be reduced to the 2005 improvement value of $1,828,000 or, alternatively, should be reduced to be more
consistent with those of his neighbours. The Assessor says the value determined by the Review Panel should be
confirmed.

ISSUES
[3] The issues are:

e What is the actual (market) value of the Property as of July 1, 2005?
¢ Isthe assessment fairly applied in a consistent manner when compared to similar properties in the municipality?

[4] The Board is required to determine whether the Property has been assessed at actual value. Actual value means
market value. The Board must value the Property as of July 1, 2005, in its condition as of October 31, 2005 (Assessment
Act, section 18).

[5] The Board may also determine whether the assessment is equitable.
Section 57(1) allows the Board to "ensure accuracy and that assessments are at actual value applied in a consistent
manner in the municipality or rural area".

DESCRIPTION OF THE PROPERTY

[6] The Property is described as an irregular shaped oceanfront acreage of approximately 3.87 acres in size situated on
the west side of the Saanich Peninsula on Henderson Point. The lot has approximately 429 feet of south facing water
frontage. There is a moderate slope from the road to the building site and is then terraced down to a 30 foot bank onto a
rocky beach. The building site is level with extensive landscaping and site development.

[7] The Property is improved with a 6,008 square foot, architecturally designed, single family dwelling built in 1989 using
contemporary design and high quality finish. The overall design and character of the house was built to accommodate the

8
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marine views and southern exposure. It was noted that the owner had refused physical access for a 2006 site inspection;
therefore the description of the Property had been taken from a 2003 site inspection. BC Assessment’s appraisal report
stated that the depreciated cost to build the dwelling would range between $300 and $350 per square foot.

EVIDENCE AND SUBMISSIONS

[8] Mr. Denford, the Appellant, provided a written submission to the Property Assessment Appeal Board (the Board) on
August 24, 2006. The Respondent provided an appraisal report by Diane McWilliams dated August 25, 2006 and a written
rebuttal by Rick McMahon on September 11, 2006.

[9] Ms. McWilliams, an appraiser employed by BC Assessment, submitted an appraisal report in which she used the direct
comparison approach to value the Property. Because there are no comparable sized vacant land sales in the South Island
Region, and using the land residual method is considered to be too subjective in this case, Ms. McWilliams did not use the
cost method in her appraisal of the Property.

[10] In her direct comparison approach, Ms. McWilliams provided market evidence of four sales, located in the
neighbourhood. Three of these sales are located on the same street as the property under appeal. The sales ranged in
price from $1,780,000 to $5,000,000. Ms. McWilliams adjusted the sale prices for time of sale, site size and water
frontage, as well as for the age, size and quality/condition of the dwelling. She also applied adjustments to account for
differences in garage versus carport, basement finishing, outbuildings, yard improvement, waterfront development and
foreshore improvements. Ms. McWilliams based her time of sale adjustments on a time adjusted sales analysis of multiple
listing residential statistics comparing changes in market value between 2004 and 2006. The adjusted sale prices ranged
from $4,495,400 to $4,705,325. Ms. McWilliams concluded a value for the Property as of July 1, 2005 of $4,500,000.

[11] Ms. McWilliams also referred to an additional sale at 568 Senanus Drive that had recently come to her attention. It
was listed for $5.9 million in April 2006 on the multiple listing service and had sold on July 14, 2006 for $4.9 million. This
property consists of 5.94 acres of north facing waterfront with 794 feet of foreshore. It is improved with a 4,800 square foot
house with a 2,500 square foot basement and was built in 1984. There is also a guesthouse, caretaker cottage, two
boathouses, tennis court and three large storage buildings on the site. In her opinion, this sale supports the assessed
value of the property under appeal.

[12] Ms. McWilliam's report noted that the Property was for sale on the open market in September 1998 for $4,000,000, in
March 2001 for $4,250,000, in June 2003 for $4,675,000 and in June 2005 for $6,450,000. It was pointed out that each
listing significantly exceeded the assessed values of the Property.

[13] Mr. Denford provided the Board with his Curriculum Vitae which set out his qualifications regarding land development
and market evaluations. He noted that his fifty year career included all phases of construction and land development
including single and multi-family residential, commercial and institutional buildings. He has also been consulted by both
the provincial and federal governments and many major appraisers in the City of Victoria.

[14] Mr. Denford contended that the substantial annual increase in the Property’s improvement value over the past three
years is unjustified and is inconsistent with those of other new waterfront homes. He criticized the methods used by

BC Assessment in order to arrive at their evaluations. Mr. Denford provided copies of BC Assessment 2006 "Property
Record Cards" for his property at 617 Senanus Drive; as well as for 629 Senanus Drive, 568 Senanus Drive and 8080
McPhail Road. He explained that BC Assessment uses a "Green Manual" produced in the 1970’s, and last updated in
1992, to assign a manual class to all residential buildings. He noted that the base rate was the same for all the properties,
but questioned how this base rate was chosen. Mr. Denford said that the base rate is then applied to the house square
footage, etc. and a total base manual replacement cost (MRC) is calculated. The base MRC was then increased by 40%
in the assessment for his property and for that of 8080 McPhail to arrive at an adjusted MRC. It was 0% for 629 Senanus
and 20% for 568 Senanus. He submitted that the source of this percent adjustment for quality is not known and, in his
opinion, may be subjective. Mr. Denford compared his 16 year old home with dated kitchen and bathrooms to 8080
McPhail which is brand new and top quality in every respect. He also noted that 629 Senanus has been recently
renovated with substantial additions.

[15] Mr. Denford concluded that the methods used by BC Assessment; an outdated green manual and two subjective
multipliers for updating costs and the level of quality, would not be acceptable in the real world of buying, selling and
financing property.
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[16] He stated that his property has been on the market for the past 7 years. The first 5 years, it was priced at $3.5 to $4
million with no success. In his opinion, some of the drawbacks that have affected its marketability are:

Lack of municipal water and wells that have become contaminated.

Lack of an ensuite bathroom in the master bedroom.

Multiple levels —i.e. the main floor has nine different levels, each separated by stairs with four risers.
It is an open plan with floor to ceiling glass across the front perimeter which raises privacy concerns.

[17] Mr. Denford says that, although he does not have a particular desire to sell his home; for estate purposes and given
the type of buyers roaming out there he has raised his price several times just in case the one buyer will come along who
loves it as much as he does and is willing to pay the price whether it is "market" or not.

[18] Mr. Denford provided a comparison list of six of the top waterfront homes currently listed for sale in Victoria. He also
included 629 Senanus, 8080 McPhail and the property under appeal. Mr. Denford compared the assessed values (land,
improvement and total), finished square footage including the basement and boathouses, date of construction, and listed
price, where applicable. He calculated a per square foot assessed improvement value for each of the properties. Mr.
Denford submitted that these values vary wildly, with his property having the highest per square foot value even though it
is the second oldest home and is located in an area with no services.

[19] In conclusion, Mr. Denford asked the Board to reduce his 2006 assessed improvement value to the 2005 figure of
$1,828,000 or, alternatively, roll it back to the same level accorded his neighbours.

[20] In his written rebuttal, Mr. McMahon, Acting Deputy Assessor, replied to Mr. Denford’s criticism of BC Assessment’s
valuation process. He pointed out that Mr. Denford’s improvements were valued by a qualified appraiser using a mass
appraisal model which has been uniformly delivered for all improvements in the jurisdiction and which had been proven
through many assessment roll quality tests as being accurate. As for Mr. Denford’s comments that the methods used by
BC Assessment "would not be acceptable in the real world", Mr. McMahon submitted that the role of BC Assessment
under section 19 of the Assessment Act, in part, is to determine the actual value of land and improvements and enter the
actual value on the roll. In his opinion, the valuation process has been proven year after year as being accurate and
equitable based on the current market sales and trends and does indeed determine actual value of land and
improvements.

[21] As to why Mr. Denford’s property has not sold, Mr. McMahon stated that every listing of the Property has historically
been approximately two times the actual value on the assessment roll, which suggests that the market is unwilling to pay
an inflated price.

[22] In reference to Mr. Denford’s comparison list of waterfront homes, Mr. McMahon contended that the accuracy of
using information from a listing is doubtful; hence the conclusions drawn may not be correct. Further, he pointed out that
the listing is an asking price and not a sale price. Mr. McMahon stated that Mr. Denford included housing stock in different
areas of the Capital Region which may have different market forces at work in the marketplace. Further, he noted that Mr.
Denford attempted to draw comparisons to the improvements only, which is not the focus of the appeal.. Total market
value including both the land and the improvements is the mandate of BC Assessment. In Mr. McMahon’s opinion,

Mr. Denford did not provide any market evidence and the best evidence is the market evidence put forward by the
Assessor.

[23] Mr. McMahon submitted that the Assessor’s opinion of value is supported by a comprehensive appraisal report which
includes evidence of fact and uses adjustments which are reasonable and supported by fact and expert opinion.

[24] On behalf of the Assessor, Mr. McMahon asked the Board to confirm the Review Panel’'s determination of value for
the 2006 roll.

ANALYSIS AND DECISION

What is the market value of the Property as of July 1, 20057
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[25] Section 19 of the Assessment Act defines actual value as the market value of the fee simple interest in the land and
improvements. The Board in determining actual value typically gives significant weight to relevant evidence from the
marketplace.

[26] The only market evidence before me is that provided by Ms. McWilliams. She analyzed four sales, all from the
immediate area, adjusting them to reflect differences between them and the property under appeal. | am satisfied that the
adjustments were reasonable and based on market data and appraisal experience. The recent sale at 568 Senanus Drive
was not adjusted for differences between it and the property under appeal. However, | find that it provides supporting
evidence of market value for waterfront properties in the immediate area.

[27] Mr. Denford provided "listing evidence" which is not "market evidence". Buyers and sellers in negotiation will decide
what the market will bear.

[28] Mr. Denford contended that the marketability of the Property is affected by several drawbacks but he did not provide
any market evidence to support a reduction in value for these negative attributes.

[29] Mr. Denford had concerns with the increase over the past three years in the assessed improvement value of the
Property.

[30] The distinction between land and building values in the assessment roll often causes property owners to dispute one
or the other of these values without consideration for the total assessed value. However, section 57(1)(b) of the
Assessment Act requires the Board, when considering whether land and improvements are assessed at actual value, to
consider the total assessed value of the land and improvements together. To reduce the improvement value, the Board
would have to have evidence to support reducing the total value.

Is the assessment applied in a consistent manner when compared to similar properties in the municipality?

[31] In addition to the requirement to determine actual value, section 57(1) of the Assessment Act gives the Board the
discretionary power to re-open a property’s assessment to ensure it is accurate and "assessments are at actual value
applied in a consistent manner in the municipality or rural area".

[32] Mr. Denford asked the Board to reduce the assessment of the Property in order to be consistent with those of other
newer waterfront homes.

The principle of equity requires that similar properties be valued on a similar basis and that differences between them be
adjusted for based on market evidence and appropriate appraisal judgement. | find that the evidence does not support a
conclusion that the Property is assessed inequitably in comparison to similar properties in the area.

CONCLUSION
[33] | find the actual or market value of the Property as of July 1, 2005 to be $4,424,000 with $2,126,000 attributed to the

land and $2,298,000 attributed to improvements. | also find the assessment of the Property has been fairly applied in a
consistent manner when compared to similar properties in the municipality.

ORDER
[34] The Board confirms the decision of the 2006 Property Assessment Review Panel as follows:

Roll No. 01-63-302-36-1820-015:

Land: Class 1 - Residential $ 2,126,000

Improvements: Class 1 - Residential $ 2,298,000

11



Selected Assessment Appeals from assessmentappeal.bc.ca June 2, 2010

Total Assessed Value:

$ 4,424,000

Decision and Order

http://www.assessmentappeal.bc.ca/decisions/dfull/dec 2003-01-00058 20031221.asp?PrinterFriendly=yes

IN THE MATTER OF AN APPEAL PURSUANT TO S. 50 OF THE ASSESSMENT ACT

Appeal Nos.:

Refer to as:

Date of Decision:

Property:

Heard:

Panel:

Appearances:

CONCERNING:
Assessor Of Area #01 — Capital

Heather R Berrang

APPELLANT/

RESPONDENT

2003-01-00058; 2003-01-00083

Berrang v. Area 01 (2004 PAABBC 20031221)

January 14, 2004

01-63-302-36-1823-000
643 Senanus Drive, District of Central Saanich

October 20, 2003 at Victoria

Rob Fraser, Panel Chair

Gordon Denford, Agent, for the Appellant
Guy McDannold, Legal Counsel, for the Respondent

INTRODUCTION

[1] The appeals are from the decision of the 2003 Property Assessment Review Panel.

[2] These appeals are part of a larger number of appeals for properties located on Senanus Drive filed by both the owners
and the Assessor. In an effort to find resolution to the major issues, the owners and the Assessor selected this property to

go to hearing.

[3] The owner complains about the quality of their water, which is supplied by a well. In the owner’s view, chronic
problems with the quality and quantity of potable water so impacts the property value that the assessed value should be
frozen at their 2002 levels until such time that the municipality of Central Saanich has a solution in place. The owner asks
that the 2003 assessed value be reduced to the 2002 assessed level. Generally, the Senanus owners propose this as the
assessment solution for all of their properties until the water problem is rectified.
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[4] The Assessor accepts that there is a real or apparent problem with the water to the extent that the market recognizes it
as a negative factor. In spite of this, the Assessor believes the 2003 assessment is below market value and the
assessment is not equitable with other similar properties. Based on detailed appraisal evidence, the Assessor asks the
Board to increase the 2003 assessed value. As well, the Assessor asks the Board to determine a formula for resolving the
other appeals from Senanus Drive, based on recognition of the water problems, plus higher land values.

ISSUES
[5] The issues the Board must decide are:

¢ |s the assessed value at market value or is the actual value above or below the assessed value?
o |If the actual value is above the assessed value, is the new proposed value equitable?

[6] The Assessment Act says actual value "means the market value of the fee simple interest in land and improvements".
Section 57 of the Act sets out the Board’s jurisdiction to find actual value and ensure equity in assessments:

57 (1) In an appeal under this Part, the board

a. may reopen the whole question of the property’s assessment to ensure accuracy and that assessments
are at actual value applied in a consistent manner in the municipality or rural area;

THE PROPERTY

[7] The property is located on Henderson Point, located on the west side of the Saanich Peninsula. The lot is a
rectangular shaped 2.85 acre parcel with approximately 150 feet of south facing water frontage. The improvements
consist of an architecturally designed home 